
FOCUS: EXPERT WITNESSES

from £55,000 five years ago
(less than 0.5 per cent of
turnover) to £5.500 now (11.5
per cent of turnover). This
shows that the company's per-
formance has improved signif-
icantly in the last five years and
is now in a satisfactory state.
The reader's preference
The company's performance
has improved significantly in
the last five years and is now in
a satisfactory state. This is evi-
denced by an increase in
turnover, which has more than
trebled in the last five years
from £15m to £47.5m, and an
increase in profits from £55,000
five years ago (less than 0.5 per
cent of turnover) to £5.5m now
(11.5 per cent of turnover).
The second version is not

only easier to comprehend, it is
more interesting, because the
reader is told why the facts are
relevant before he has a chance
to become bored by them.
Simon Came is an adviser to the
litigation support practices of
Ernst & Young and Lexecon.

Art of persuasion
Convincing judge and jury is the expert's goal; Simon Carne offers his advice

Written communica-
tion is an essential
part of being an ex-

pert witness. The expert's re-
port provides an opportunity to
exhibit the quality, excellence
and innovation in the expert's
thinking. But presenting a re-
port in evidence is also a chal-
lenging and complex task. The
other side in the dispute will
have their own expert whose re-
sponsibilities include challeng-
ing any reports that threaten
their position. It is not enough
for the expert's report to be
well-written. It must convince
against counter-argument.

Writing a text-book-style ex-
position - even a brilliant one -
is not the answer to the de-
mands of expert evidence. The
objective is not to educate the
judge so that he can apply the
expertise described. The objec-
tiveis to win the judge's agree-
ment with your thesis - and
then stop. An expert communi-
cator will present just enough of
the reasoning and the back-
ground data to prove his point
and no more. Surplus informa-
tion is potentially confusing
h{,C8USO it distracts the reader
Ircm the point being made and
provides additional fodder for
cross-examination.

The key to writing expert
witness reports successfully is
to understand the fundamental
difference between the way you
think in order to solve a prob-
lem and the way in which your
reader thinks when being told
about your solution.

To solve a problem, most
people start with the facts and
work through the analysis until
they reach a conclusion. Many
reports make the reader work
through a similar logical
process: facts, analysis and then
conclusions. This is done in the
belief that the readers will
arrive at the same conclusion as
the writer if they are taken
through the writer's own ana-
lytical processes. But the reader
of an expert's report does not
normally have the same exper-
tise as the writer and may not be
able to follow the same deduc-
tive processes.

For experts' reports, it is the
reader's logic that matters most.
Itis easier for a reader to be told
first what the point is, followed
by a supporting explanation,
rather than the other way
around A judge does not want
to see whether he can match the
expert's thought process - he
needs the point explained to
him and to be convinced of it.

The key to a good expert wit-
ness report is: to present the
message - the opinions - first;
then the arguments that support
those opinions; then the facts on
which the arguments depend.

The diagram below illus-
trates the difference between an
expert's report based on the ap-
proach outlined in this article
and a more conventional one.

Although the diagram for the
recommended approach is
longer than the diagram for the
conventional approach, the
report would not be. The rec-
ommended version is almost
certain to be shorter. This is
because the information is pre-
sented in a sequence that is
more natural for the reader and,
therefore, requires less explain-
ing. There is usually a reduction
in length of at least 25 per cent.

The process of presenting the
conclusion before the explana-
tion can be applied throughout
the report at all stages of the ar-
gument. In each chapter of the
report tell the readers your mes-
sage and then tell them why r-----==------,.j.
your message is correct, not the
other way round. For example:
The writer's thought process
Turnover has more than trebled
in the last five years from £1500
to £47.500 and profits are up
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ground data to prove his point
and no more. Surplus informa-
tion is potentially confusing
because it distracts the reader
from the point being made and
provides additional fodder for
cross-examination.

Accounting Standards
No.X defines the relevant

concept ,inthis way
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by a supporting explanation,
rather than the other way
around. A judge does not want
to see whether he can match the
expert's thought process - he
needs the point explained to
him and to be convinced of it.
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sage and (hen Lell (hem why
your message is correct, not the
other way round. For example:
The writer's thought process
Turnover has more than trebled
in the last five years from £15m
to £47.5m and profits are up
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Conventional Approach

But the company's
accounts followed a
different ,treatment:in
that the account did

the following ...

In this situation the
concept requires the
following treatment

ITherefore, the accounts
did not show a true

and fair viei
Recommended Approach

~

The accounts .
did not show a true

and fair viei

+Why do you say that?

Because the company's
treatment did not comply with the

relevant accounting concepp•What is the relevant concept --+
and how did the accounts fail it?

The relevant
concept is...

~
~8 .
:-: KEY TODIAGRAM . Accou~ng s~hdardI Report structure shown in boxes No.X whiChstates that...I Reader's logic shown in italics - - - - - - - - .-
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The accounts failed to meet
it by adopting treatment A when

treatment B was required..
What is your authority
for this statement?
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